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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
STATE OF UTAH, 
P l a i n t i f f - R e s p o n d e n t , 
: C a s e N o . 
- v s - 1 4 2 5 6 
LONNIE DAVID CASE, 
Defendant-Appellant. 
BRIEF OF RESPONDENT 
STATEMENT OF NATURE OF CASE 
This is a criminal case in which the appellant, 
Lonnie David Case, was charged with the crime of aggravated 
robbery, Utah Code Ann. § 76-6-302 (1953), as amended, by 
an information filed in the Third Judicial District Court of 
Salt Lake County, State of Utah, on May 15, 1975. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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DISPOSITION IN LOWER COURT 
The a p p e l l a n t was t r i e d t o a j u r y b e f o r e t h e 
H o n o r a b l e Gordon R. H a l l , D i s t r i c t J u d g e , on Augus t 2 2 , 
1 9 7 5 , and found g u i l t y o f a g g r a v a t e d r o b b e r y « A p p e l l a n t 
was s e n t e n c e d on t h e same d a y . 
RELIEF SOUGHT ON APPEAL 
R e s p o n d e n t s u b m i t s t h a t t h e j u r y v e r d i c t o f 
g u i l t y was c o r r e c t a n d s h o u l d be a f f i r m e d . 
STATEMENT OF THE FACTS 
A p p e l l a n t was c h a r g e d w i t h and c o n v i c t e d o f 
t h e c r i m e o f a g g r a v a t e d r o b b e r y wh ich o c c u r r e d A p r i l 1 0 , 
1 9 7 5 . 
Myrna B a r k e r , an employee of t h e 7 - 1 1 S t o r e a t 
wh ich t h e r o b b e r y t o o k p l a c e , t e s t i f i e d t h a t on t h a t day 
a t a p p r o x i m a t e l y 1 0 : 0 0 o ' c l o c k p . m . a man whom s h e i d e n t i f i e d 
a s a p p e l l a n t e n t e r e d t h e s t o r e , b o u g h t a p a c k a g e of c o r n 
c h i p s , a n d t h e n w a l k e d a r o u n d t h e s t o r e e a t i n g them ( T r . 5 0 ) • 
The man t h e n came u p b e h i n d M r s . B a r k e r , p u t a k n i f e a g a i n s t 
h e r b a c k , and demanded money ( T r . 5 1 ) . The man p u t t h e money 
i n h i s p o c k e t and f l e d on f o o t . 
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Appellant was a r res ted the next day and was 
subsequently charged with the robbery. Appe l lan t ' s 
a t torney attempted to e s t ab l i sh through defense witnesses 
tha t appellant was at a party during the time of the robbery. 
The Sta te used the defense witnesses and i t s own witness# 
Mrs. Barker, t o rebut the a l leged a l i b i . 
During the presen ta t ion of t h e S t a t e ' s r e b u t t a l 
wi tnesses , defense counsel on cross-examination e l i c i t e d 
an answer from Craig Christensen which indicated tha t 
appel lant had been in prison pr ior t o his a r r e s t in the 
present case (Tr.138). 
On r e - d i r e c t by the S ta te # Mr. Christensen 
made a s imi la r reference to a p p e l l a n t ' s p r i o r residence 
a t the prison (Tr.140). Neither counsel pursued t h e 
subject of a p p e l l a n t ' s previous inca rce ra t ion nor was i t 
emphasized or e laborated upon by e i t h e r counsel . 
After hearing a l l the evidence# the jury returned 
a verd ic t of g u i l t y and sentence was passed by Judge Ha l l . 
- 3 -
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ARGUMENT 
POINT I 
THE TRIAL COURT CORRECTLY ALLOWED THE STATE'S 
EVIDENCE REBUTTING APPELLANT'S ALLEGED ALIBI AND 
APPELLANT'S RIGHT TO RECIPROCAL DISCOVERY WAS NOT DENIED. 
Appel lan t ' s a t torney f i l e d a not ice of a l i b i 
pursuant to Utah Code Ann. § 77-22-17 (1953), as amended, 
which s t a t e s : 
" (1) Upon the wr i t t en demand 
of the defendant, the prosecuting 
a t torney s h a l l specify in wr i t ing as 
p a r t i c u l a r l y as is known to him, the 
p lace , date # and time of the commis-
sion of the offense. A defendant in a 
cr iminal case, whether or not such 
wr i t t en demand has been made, who 
intends to offer evidence of an a l i b i 
in his defense s h a l l , not l e s s than ten 
days before t r i a l or such other time 
as the court may d i r e c t , f i l e and serve 
upon the prosecuting at torney a no t ice 
in wr i t ing of h is in ten t ion to claim an 
a l i b i ? the not ice s h a l l contain spec i f i c 
information as to the place where the 
defendant claims to have been a t the time 
of the a l leged offense and, the names and 
addresses of the witnesses by whom he 
proposes to e s t ab l i sh the a l i b i . Not 
l e s s than f ive days a f t e r r e c e i p t of 
defendant ' s wi tness l i s t , or such other 
- 4 -Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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t imes a s t h e c o u r t may d i r e c t / 
t h e p r o s e c u t i n g a t t o r n e y s h a l l 
f i l e and s e rve upon t h e defendant 
the names and a d d r e s s e s of t h e 
w i t n e s s e s the s t a t e p roposes t o 
o f f e r in r e b u t t a l t o d i s c r e d i t 
t he d e f e n d a n t ' s a l i b i a t t he t r i a l 
of t h e c a u s e . 
(2) Both t he defendant and 
the p r o s e c u t i n g a t t o r n e y s h a l l be 
under a con t inu ing duty to prompt ly 
d i s c l o s e the names and a d d r e s s e s of 
a d d i t i o n a l w i t n e s s e s which come to 
t h e a t t e n t i o n of e i t h e r p a r t y sub-
sequent to f i l i n g t h e i r r e s p e c t i v e 
w i t n e s s l i s t s as provided i n t h i s 
s e c t i o n . 
(3) I f a defendant f a i l s t o f i l e 
and se rve a copy o f t h e n o t i c e a s 
r e q u i r e d in subsec t i on (1) , t he c o u r t 
may exc lude evidence o f f e red by t h e 
de fendan t for the purpose of proving 
an a l i b i , except the tes t imony of t h e 
defendant h imse l f . I f t h e p r o s e c u t i n g 
a t t o r n e y f a i l s t o f i l e and se rve a copy 
on t h e defendant of a l i s t o f w i t n e s s e s 
as provided i n subsec t ion (1) , t he c o u r t 
may exc lude evidence of fered by the 
s t a t e in r e b u t t a l t o t h e d e f e n d a n t ' s 
a l i b i e v i d e n c e . 
(4) For good cause shown the cou r t 
may waive t h e requi rements of t h i s 
s e c t i o n . " 
Respondent a g r e e s wi th a p p e l l a n t t h a t the above 
quoted s t a t u t e does not have t h e c o n s t i t u t i o n a l i n f i r m i t i e s 
which may have weakened U t a h ' s former a l i b i p r o v i s i o n s . 
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While t h e present s t a t u t e r equ i re s r ec ip roca l discovery 
i t s t i l l g ives the t r i a l court considerable d i sc re t ion in 
accepting or excluding evidence r e l a t e d to an a l i b i 
defense. Subsection (3) i nd i ca t e s t h a t i f e i t h e r 
defendant or prosecution f a i l to f i l e not ice of the 
proposed witnesses the court may exclude evidence* 
(Emphasis added.) The language i s c l e a r l y d i sc re t iona ry 
and from the context of the r e s t of the provis ion i t 
can be seen tha t the use of d i sc re t ionary language was 
purposive. 
Even i f t h e d i sc re t ionary language of Sub-
sec t ion (3) i s ignored, the t r i a l cour t co r r ec t l y 
allowed the S t a t e ' s r e b u t t a l evidence. 
The United Sta tes Supreme Court decision 
r e l i e d upon by appel lant to compel r ec ip roca l discovery 
i s much more l imi ted than appellant i n d i c a t e s . The 
holding in Wardius v . Oregon, 413 U.S. 470 (1972), 
s t a t e s : 
- 6 -
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" . . . the Due Process Clause 
of the Fourteenth Amendment forbids 
enforcement of a l i b i r u l e s unless 
r ec ip roca l discovery r i g h t s are 
given to cr iminal defendants.11 
Id . a t 472. 
The enforcement of a l i b i r u l e s against a 
defendant i s not a t i ssue in the present case . Respondent 
submits t ha t the Pennsylvania decision in Commonwealth v. 
Jackson# Pa. , 319 A.2d 161 (1974), i s an unwarranted 
ex t rapola t ion of Wardius. I t takes the very narrow holding 
of'Wardius and expands i t far beyond i t s c lear meaning. The 
strong d i s sen t of four Pennsylvania j u s t i c e s in Jackson more 
co r r ec t ly i n t e r p r e t s Wardius. The d i s sen t of J u s t i c e Pomeroy, 
for example, s t a t e s that the decision i s based on a "miscon-
s t ruc t ion" of the holding in Wardius and suggests t ha t Wardius 
must be read more l i t e r a l l y . 
The purpose of the a l i b i s t a t u t e s as s t a ted in 
Wardius i s t o avoid unfair su rpr i se by introducing testimony 
from "secre t" wi tnesses . No such danger was present here* 
The State did not c a l l any new witnesses in r e b u t t a l of 
a p p e l l a n t ' s a l i b i . I t r e l i e d on witnesses known to the 
defense# even subpoenaed by the defense and on i t s own 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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w i t n e s s , M r s . B a r k e r * A p p e l l a n t was no t t h e r e f o r e 
p r e j u d i c e d by t h e a p p e a r a n c e of a p r e v i o u s l y unknown 
" s u r p r i s e " w i t n e s s . 
I n a c a s e w i t h a d i s c l o s u r e o f e v i d e n c e s t a t u t e 
s i m i l a r i n p u r p o s e t o U t a h ' s a l i b i s t a t u t e , t h e W a s h i n g t o n 
C o u r t o f A p p e a l s i n S t a t e v . Woods, 3 Wash.App. 6 9 1 , 477 
P . 2 d 182 ( 1 9 7 0 ) , s t a t e d t h a t where t h e s t a t u t e was 
d e s i g n e d t o p r e v e n t s u r p r i s e t h e r e must be s u r p r i s e i n 
f a c t and a t i m e l y c l a i m o f t h a t s u r p r i s e made . Responden t 
m a i n t a i n s t h a t a s i m i l a r i n t e r p r e t a t i o n of t h e Utah a l i b i 
d e f e n s e s t a t u t e i s w a r r a n t e d i n t h e p r e s e n t c a s e . 
I n l i g h t o f t h e i n a p p l i c a b i l i t y of W a r d i u s , 
t h e o v e r b r o a d d e c i s i o n of J a c k s o n , t h e c l e a r d i s c r e t i o n a r y 
l a n g u a g e of t h e Utah s t a t u t e i t s e l f , and t h e n o n - p r e j u d i c i a l 
n a t u r e o f t h e p r o s e c u t i o n ' s a l l e g e d c o n t r a v e n t i o n of t h e 
s t a t u t e , t h e t r i a l c o u r t c o r r e c t l y a l l o w e d t h e S t a t e t o 
p r e s e n t r e b u t t a l of a p p e l l a n t ' s a l i b i . 
POINT I I 
THERE WAS NO ERROR IN THE INADVERTENT DISCLOSURE 
BY THE DEFENSE'S WITNESS THAT APPELLANT HAD BEEN 
INCARCERATED AT THE STATE PRISON. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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The two a l leged p r e j u d i c i a l comments about 
a p p e l l a n t ' s p r io r incarcera t ion are found at pages 
138 and 140 in the t r a n s c r i p t . Both comments were made 
by Craig Chris tensen, a witness subpoenaed by the defense 
but ca l l ed by the State on r e b u t t a l . The f i r s t statement 
came during cross-examination by a p p e l l a n t ' s own a t to rney . 
The second comment came on r e - d i r e c t examination by the 
s t a t e . I t was in response t o an innocent question about 
where appel lant was l i v i n g . No comment was made t o the 
jury by e i t h e r counsel concerning these two unexpected 
s ta tements . 
Utah law does permit evidence of p r io r felony 
convictions to be introduced. Sta te v . Dickson/ 12 
Utah 2d 8, 361 P.2d 412 (1961) ; Sta te v . Hougensen, 91 
Utah 351, 64 P.2d 229 (1936) . Such evidence i s excluded, 
however, i f i t s only purpose is to d isgrace the defendant 
as a person of e v i l character with a propensi ty to commit 
crime. S ta te v. Lopez, 22 Utah 2d 267, 451 P.2d 772 
(1969). See a l so State v. Johnson, 25 Utah 2d 160, 478 
P.2d 491 (1970). 
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Such was not the purpose of the two statements 
in quest ion here . Appellant c i t e s Sta te v . Dickson, supra, 
and S ta t e v. Kazda, 14 Utah 2d 266, 382 P.2d 407 (1963), 
for the proposi t ion t h a t evidence of another crime i s 
pre jud ic ia l* . 
In Dickson, a p r o s e c u t o r ' s quest ions concerning 
a crime for which the defendant had been charged subse-
quent to the one on appeal were error because the 
defendant had not been t r i e d or convicted of the subsequent 
cr ime. r 
In Kazda, error was found when a po l ice off icer 
was allowed to r e l a t e a t length conversations with the 
defendant concerning various crimes which had been 
committed in other s t a t e s . 
The f ac t s in the present case do not approach 
those in Dickson or Kazda. No mention was made here of 
a p p e l l a n t ' s pas t crimes or conduct. Both comments were 
short and unembellished. 
The Utah Legis la ture has enacted a harmless e r ror 
r u l e . Utah Code Ann. § 77-42-1 (1953) . I t mandates tha t 
-10-
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o n l y e r r o r s which a f f e c t t h e s u b s t a n t i a l r i g h t s o f t h e 
p a r t i e s can j u s t i f y r e v e r s i n g a lower c o u r t d e c i s i o n . 
No s u b s t a n t i a l r i g h t s o f t h e a p p e l l a n t we re compromised 
i n t h e p r e s e n t c a s e . The t r i a l j u d g e w i t h t h e b e s t 
p e r s p e c t i v e of t h e e f f e c t o f t e s t i m o n y on t h e j u r y 
d e n i e d d e f e n s e c o u n s e l ' s m o t i o n f o r m i s t r i a l . The 
p r e s u m p t i o n of v a l i d i t y g i v e n t o t r i a l c o u r t d e t e r m i n a t i o n s 
c a n n o t b e r e b u t t e d by t h e two s t a t e m e n t s made by Mr. 
C h r i s t e n s e n . The t r i a l c o u r t c o r r e c t l y r u l e d t h a t t h e 
s t a t e m e n t s were n o n p r e j u d i c i a l and d i d n o t a f f e c t t h e 
s u b s t a n t i a l r i g h t s o f a p p e l l a n t . 
CONCLUSION 
A p p e l l a n t was t r i e d a n d c o n v i c t e d o f a g g r a v a t e d 
r o b b e r y . His r i g h t t o an a l i b i d e f e n s e was n o t compromised 
o r v i t i a t e d by any s u r p r i s e r e b u t t a l w i t n e s s e s i n t r o d u c e d 
by t h e p r o s e c u t i o n . S t a t e m e n t s c o n c e r n i n g a p p e l l a n t ' s p r i o r 
i n c a r c e r a t i o n a t t h e S t a t e P r i s o n d i d n o t p r e j u d i c e a p p e l l a n t ' 
c a s e . Based on t h e f o r e g o i n g , r e s p o n d e n t c o n t e n d s t h a t t h e 
v e r d i c t b e l o w s h o u l d b e a f f i r m e d . 
- 1 1 . -
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VERNON B . ROMNEY 
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EARL F . DORIUS 
Assistant Attorney General 
Attorneys for Respondent 
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